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RESPONSE OF BNSF RAILWAY COMPANY, PORT OF SEATTLE AND KING COUNTY,
WASHINGTON
TO REQUEST FOR INFORMATION IN DOCKET NO. AB-6 (SUB-NO. 465X)

The BNSF Railway Company (“BNSF™), Port of Seattle (“Port™) and King County,
Washington (“King County™) hercby submit this joint Response (the “Joint Response”) to the
request for information included in the Notice issucd by the Board in Docket No. AB-6 (Sub-No.

465X), 73 Fed.Reg. 51047 (August 29, 2008) (the “August 29 Notice™).

BACKGROUND
The August 29 Notice related to a Petition for Exemption in which BNSF sought authority to
abandon a 12.55-mile segment of the Woodinville Subdivision from milcpost 11.25 near Wilburton
to milepost 23.80 in Woodinville, King County, Washington. The Board noted that two other

proccedings involving BNSF had been filed concerning the Woodinville Subdivision: (1) The Port



of Seattle - Acquisition Exemption — Certain Assets of BNSF Railway Company, STB Finance
Docket No. 35128 (Service Date June 20, 2008) (**Port of Seaitie™), in which the Port filed a notice
of exemption to acquire from BNSF the right-of-way, track, and other property and physical assets
on the Woodinville Subdivision between milepost 23 80 and milcpost 38.25; and (2) The Burlington
Northern and Santa Fe Railway Company — Abandonment Exemption — In Snohomish County, WA,
STB Docket No. AB-6 (Sub-No. 422X) (Service Date July 2, 2004), in which BNSF initially sought
authority to abandon a 0 99 mile segment from milepost 38.01 to 39.00 (the “BNSF Snohomish
Abandonment™), and pursuant to which BNST ultimately consummated abandonment of the segment
from milepost 38.25 to milepost 39.00, retaining the scgment from milepost 38 01 to milepost 38.25
as an active rail line.!

Additionally, the Board has askcd about the rclationship between these transactions and a
Modified Certificate of Public Convenience and Necessity it issucd with respect to a segment that is
not contiguous to the segments just described. GNP Rly Inc  Modified Rail Certificate — In
Snohomish County, WA, STB Finance Docket No. 35151 (Service Date August 13, 2008) Thatisa
separate and wholly independent proceeding, and neither BNSF nor the Port nor King County is a
party to that transaction or the proceeding. GNP Rly, Inc. (“GNP") sought a Modified Certificate of
Public Convenience and Necessity to leasc and operate service over an abandoned segment of the
Woodinville Subdivision owned by Snohomish County, Washington, from milepost 39.10 to
approximately milepost 39.30, a distance of approximately 0.20 mile.

In the August 29 Nouice, the Board requested that BNSF, the Port, King County and other

interested persons, if any, provide information to supplement filings in the record involving the

' BNSF Notice of Consummation, AB-6 (Sub-No 422X) (Filed Date July 21, 2008).

2 GNP Railway’s Modificd Certificate apphes to part of a longer line authonized for abandonment by the Interstate
Commerce Commission over 22 years ago. Buriington Northern Railroad Company-Exemption-Abandonment in
Snohomish County, WA, Dockel No AB-6 (Sub-No. 280X) (Scrvice Date March 12, 1986).
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Woodinville Subdivision segments to clarify the interrelationship (or independencc, as the case may
be) of the various proceedings. The following explains the multi-faceted transactions, and the

relationship among the proceedings that have been and will be commenced with respect to them.

SUMMARY OF BNSF, PORT AND KING COUNTY PROCEEDINGS BEFORE TIIE
BOARD

Following are descriptions of the proposed transactions (the “BNSF Transactions™),
including their relationship to onc another, and the corresponding proceedings which have
commenced or will be commenced before this Board. As the following descriptions indicate, the
Port will acquire from BNSF (1) a continuous 33.25 milc-long corridor along the Woodinville
Subdivision extending from milepost 5.00 in Kennydalc to milepost 38.25 in Snohomish and (2) the
7.30 mile-long Redmond Spur, which intersccts the Woodinville Subdivision at milepost 23.80
With respect to the northcrmmost segment, betwcen milepost 23.80 and milepost 38.25 (the “Freight
Portion™), BNSF will retain an exclusive freight easement.’ BNST has sought authority to abandon
and will enter into a trail use agreement with King County for the remaining segments (the
“Railbanking Segments")." The Port will grant King County an cascment to permit King County to
fulfill its trail usc responsibilities. King County will also acquirc BNSF’s reactivation nght with
respect to the Railbanking Scgments. BNSF, the Port and King County expect to consummate the
BNSF Transactions as soon as feasible after September 30, 2008, once all of the required approvals
from this Board have been obtained. An index of relevant procecdings and pleadings is attached

hereto as Exhibit A. On the closing date, the following simultancous events will occur:

3 BNSF will transfer that freight casement to a third party operator At the appropriate time, that operator will comply
fully with all regulatory requirements

4 The segment of the Woodinville Subdivision from Milepost 10 6 to Milepost 11 25 (the “Wilburton Segment™) has
been fully abandoned and 1s therefore no longer under the Board’s jurisdiction BNSF Railway Company -
Abandonment Exemption — In King County, WA — STB Docket No. AB-6 (Sub-No 453X) Notice of Consummation
(Filed March 10, 2008) BNSF will transfer the Wilburton Segment to the Port along with the Railbanking Segments
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Freight Portion Transactions:

1 BNSF will transfer its interest in the right-of-way, track, fixturcs and other physical
assets of the Freight Portion to the Port. The proceeding relating to this transaction is FFinance
Docket No 35128, Port of Seattle, involving the Port's request for an cxemption to acquire BNSF’s
real property interests and physical assets along the Freight Portion, from milepost 23.80 north to
milepost 38.25 in King County and Snohomish County, Washington. The exemption became
cffective as of July 4, 2008. The Port has filed a Motion to Dismiss the Exemption in Finance
Docket No. 35128, which is pending before the Board.

2. BNSF will transfer its operating easement over the Freight Portion to a third party
operator, who will have been selccted prior to closing. The third party operator will file for authority
to acquire the right to operate over the Freight Portion

Railbanking Transactions:

3. BNSF will secure authorization for abandonment of, and will transfer its interest in
the right-of-way, track, fixtures and other physical assets of, the Railbanking Segments to the Port.
Since BNSF will have obtained abandonment and railbanking authority for the Railbanking
Segments before transferring its interest to the Port and simultaneously transferring its residual
common carrier rights and obligations to King County, the transfer of the real property interests in
the Railbanking Segments will not be subject to Board jurisdiction. The proceedings relating to this
transaction arc:

¢ Docket No. AB-6 (Sub-No. 463X), BNSF Railway Company — Abandonment
Exemption — In King County, Washington, addressing BNSF’s request to abandon the
Woodinville Subdivision from milepost 0.00 in Woodinville to approximately

milepost 7.30 in Redmond (the “Redmond Spur”), which connects with and crosses



the North Railbanking Segment (defined below) at milepost 23.80 of the Woodinville
Subdivision. Concurrently with this Joint Response, King County is filing its
statement of willingness to assume financial responsibility as the trail sponsor for this
segment pursuant to Scction 8(d) of the National Trails System Act, codified at 16

U S.C. §1247(d), and 49 C.F.R. §1152.29 (collectively, the “Railbanking
Legislation™).

e Docket No. AB-6 (Sub-No. 464X), BNSF Railway Company — Abandonment
Exemption — In King County, Washington, addressing BNSF’s request to abandon the
Woodinville Subdivision from milcpost 5.00 in Kennydale north to milepost 10.60 in
Wilburton (the “South Railbanking Segment”). Concurrently with this Joint
Response, King County is filing its statement of willingness to assume financial
responsibility as the trail sponsor for this segment pursuant to the Railbanking
Legislation.

o Dockect No. AB-6 (Sub-No. 465X), BNSF Railway Company — Abandonment
Exemption — In King County, Washington, addrcssing BNSF’s request to abandon the
Woodinville Subdivision from milepost 11.25 ncar Wilburton north to milepost 23.80
in Woodinville (the “North Railbanking Segment”). Concurrently with this Joint
Response, King County is filing its statement of willingness to assume financial
responsibility as the trail sponsor for this segment pursuant to the Railbanking
Legislation.

4, The Port will grant to King County a public multipurpose eascment to allow King
County to use the Railbanking Scgments for an interim trail pursuant to the Railbanking Legislation,

providing King County with the property rights necessary to excercise its rights under the respective



Notices of Interim Trail Use to be issued in the three abandonment proceedings listed in Item 3.5 No
STB authorization will be required for the grant of this easement.

5 King County and BNSF will enter into a Trail Usc Agreement (relating to all 3
Railbanking Segments) allocating the responsibilities of King County and BNSF under the
Railbanking Legislation to cffect the development and use of a trail and other public facilities.

6. BNSF will transfer its right and obligation to reactivate rail service on the
Railbanking Segments to King County. The proceeding relating to this transaction will be Finance
Docket No. 35148, King County. Washington, Acquisition Exemption — BNSF Railway Company,
and will consist of King County’s request for an exemption from the requirements of 49 U.S.C
§10901 to acquirc from BNSF the residual common carrier rights and obligations, including the right
to reinstitute rail service in the future, over the North Railbanking Segment, the South Railbanking
Segment and the Redmond Spur. King County will shortly be filing its Petition for Exemption to
acquire BNSF’s restart right.

A map of the Railbanking Segments, Wilburton Segment and Freight Portion 15 attached as

Exhibit B.

THE GNP RAILWAY, INC,, MODIFIED CERTIFICATE IS NOT RELATED IN ANY WAY

TO THE BNSF TRANSACTIONS.
The Board has issucd a modified certificatc of public convenicnce and necessity for a 0.20
mile segment of the former Woodinville Subdivision that is not contiguous to the Railbanking
Segments, the Wilburton Scgment or the Freight Portion. GNP Rly Inc — Modified Rail Certificate

— In Snohomish County, WA, STB Finance Docket No. 35151 (Service Date August 13, 2008). The

5 The multipurpose easement will also apply to the Wilburton Segment, such that King County will be able to establish a
trail and maintain connections to the national rail system through the entirety of the Wilburton Subdivision between
milepost 5 0 and milepost 23.8.



putative GNP operation is not part of the transactions described above, and has not been either
sought or sanctioned by BNSF, the Port or King County. In its entircly scparate and wholly
independent procceding, GNP sought a Modified Certificate of Public Convenience and Necessity to
Icase and operate service over an already-abandoned segment of the Woodinville Subdivision owned
by Snohomish County, Washington, from milepost 39.10 to milcpost 39 30. A map of the segments
addressed in GNP’s proceeding and in the BNSF Snohomish Abandonment is attached hereto as
Exhibit C.

GNP’s statements in the record of Finance Docket No. 35151 that its 0.20 mile segment
connects to BNSF's active rail line are incorrect. GNP did not clarify what intcrest it has or intends
1o obtain in the segment betwecn milepost 39.00 and 39.10, and BNSF has consummated
abandonment of the segment from milepost 38.25 to milepost 39.00.% Accordingly, there is no
national rail system connection at the south end of GNP’s 0.20 mile segment.

GNP was not and is not a party to any of the existing transactions involved in the three-way
BNSF-Port-King County deal. Those transactions give GNP no right or interest in the Freight
Portion, the Railbanking Segments or the Wilburton Segment. GNP cannot connect to the national
rail system, the segments includcd in the BNSF Snohomish Abandonment or any of the segments
comprehended in the BNSF Transactions from the south cnd of the 0 20 milc segment for which
GNP sought a modified certificate of public convenience and necessity. Therefore, GNP’s

assertions that it is able 1o connect to lines south of its leased segment in the City of Snohomish are

incorrect.

§ The Burlingion Northern and Santa Fe Rarlway Compuny - Abandonment Exemption — In Snohomish County, WA,
Notice of Consummation (Filed Date July 21, 2008).
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CONCLUSION

BNSF, the Port and King County have endeavored through this Joint Response to present a
full picture of the BNSF Transactions and related Board actions and trust that the information
provided has been responsive to the Board’s request in the August 29 Notice

Once the BNSF Transactions are consummated, BNSF will have divested itself of all of its
intcrest in the Railbanking Segments, the Wilburton Segment, and the Freight Portion. The Port will
own the fee interest and physical asscts associated with cach segment  Rail service over the Freight
Portion will be provided by a third party operator pursuant to an exclusive freight easement. King
County will be the trail sponsor for the Railbanking Segments pursuant to the Trail Usc Agreement it
has negotiated with BNSF, and subject to the terms of the multipurpose public easement the Port
will grant to 11. King County will also have acquired the right to rcinstitute service over the
Railbanking Segments.

As described above, the filings previously submitted, submitted concurrently with this Joint
Response or to be submitied provide to the Board all of the notices, petitions and requests necessary
10 prosecute the regulatory actions to support the BNSF Transactions. King County will shortly be
filing its Pctition for Exemption to acquire BNSF’s restart right over the Railbanking Segments.
Once a third-party operator for the Freight Portion has been selected, that operator will obtain such
Board authorization as necessary to provide service over the Freight Portion, and we will supplement

this Joint Response as necessary as further developments may require



e, /,l/z by

Kristy D. Clark KdvinM Sheys 7/
General Attorney Janie Sheng Allison ] Fultz
BNSF Railway Company K&LGates LLP Kaplan Kirsch & Rockwell LLP
2500 Lou Monk Drive, 1601 K Street, NW 1001 Connccticut Avenuc, NW
AOB-3 Washington, D.C. 20006  Suite 800
Fort Worth, TX 76131 (202) 78-9000 Washington, DC 20036
(202) 955-5600
Karl Morell Attorneys for The Port of
Ball Janik LLP Seattle Attorneys for King County,
1455 F Street N.W. Washington
Suite 225

Washington, D.C. 20005
(202) 638-3307

Attorneys for BNSF Railway
Company

Dated: Scptember 18, 2008



EXHIBIT A

PROCEEDINGS AND PLEADINGS

Proceeding and Pleadings Comment

1 Finance Docket No. 35128, The Port of Seattle — Acquisition
Exemption — Certain Assets of BNSF Railway Company (Service

Date Junc 20, 2008).
(a)  Port’s Noticc of Exemption Pursuant to 49 C.F.R. This exemption
§1150.31 (filed Junc 4, 2008) became effective on
July 4, 2008
(b) Port’s Motion to Dismiss Notice of Exemption (filed June This Motion is
4,2008) pending before the
Board.

2. Docket No. AB-6 (Sub-No. 463X), BNSF Railway Company —
Abandonment Exemption — In King County, Washington
(Redmond Spur, mileposts 0.00 to 7.30)

(a) BNSF’s Historic and Environmental Repors (filed August
13, 2008)

(b) BNSF’s Noticc of Exemption (filed September 8, 2008)

(c)  BNSF’s Petition for Exemption from 49 U.S.C. §10904
(filed September 8, 2008)

(d)  Request of King County, Washington, for Interim Trail Filed concurrently
Usc Pursuant to 49 CFR 1152 29 with this Joint
Response

(e} Reply of King County, Washington, to BNSF’s Petition Filed concurrently
for Exemption from 49 U.S.C. §10904 with this Joint
Response

3. Docket No. AB-6 (Sub-No. 464X), BNSF Railway Company -
Abandonment Exemption — In King County, Washington (South
Railbanking Segment, mileposts 5.00 to 10.60)

(a) BNSF’s Historic and Environmental Reports (filed August
13, 2008)



Proceeding and Pleadings

(b)
(c)

(d

()

BNSF’s Notice of Exemption (filed September 8, 2008)

BNSY¥’s Petition for Excmption from 49 U.S.C. §10904
(filed September 8, 2008)

Request of King County, Washington, for Interim Trail
Usc Pursuant to 49 CFR 1152.29

Reply of King County, Washington, to BNSF"s Petition
for Exemption from 49 U.S C §10904

Docket No. AB-6 {Sub-No. 465X), BNSF Railway Company —

Abandonment Exemption — In King County, Washingfon (North
Railbanking Segment, mileposts 11.25 to 23.80)

(a)

(b)

(©)

@

BNSF’s Historic and Environmental Reports (filed June
30, 2008)

BNSF’s Petition for Exemption (including petition for
exemption from 49 U.S.C. §10904) (filed August 11,
2008)

Request of King County, Washington, for Interim Trail
Use Pursuant to 49 CFR 1152.29

Reply of King County, Washington, to BNSF’s Petition
for Exemption from 49 U.S.C §10904

Finance Docket No. 35148, King County, Washington —

Acquusition Exemption - BNSF Railway Company, Petition for
Excmption from 49 U.S.C. §10901

Comment

Filed concurrcntly
with this Joint
Response

Filed concurrently
with this Joint
Responsc

Notice of Petition
published in 73
Fed.Rcg. 51047
(August 29, 2008)

Filed concurrcntly
with this Joint
Responsc

Filed concurrently
with this Joint
Responsc

Will be fited shortly
following this Joint
Response



EXHIBIT B
MAP OF THE SEGMENTS INCLUDED IN THE BNSF TRANSACTIONS

[attached hereto]
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EXHIBIT C
MAP OF SEGMENTS NOT INCLUDED IN THE BNSF TRANSACTIONS

[attached hereto]
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CERTIFICATE OF SERVICE
[ hercby certify that I have this day caused to be scrved a copy of the foregoing
RESPONSE OF BNSF RAILWAY COMPANY, PORT OF SEATTLE AND KING COUNTY,
WASHINGTONTO REQUEST FOR INFORMATION IN DOCKET NO. AB-6 (SUB-NO.

465X) to be served by first class mail, postage prepaid upon the following:

Jerry L Tidwell Tom Carpenter

Safeway Inc. International Paper

5918 Stoncridge Mall Road International Place 1, 6400 Poplar Avenue
Plcasanton, CA 94588-3229 Memplhus, TN 38197

Dated this 18™ day of September, 2008.

lf e

Charles A. prtulm




